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Introduction

Planning for the future is one of the most meaningful ways to

care for your loved ones and ensure your wishes are carried
out.

At AviorLaw, we understand that estate planning can feel
overwhelming, which is why we've created this
comprehensive guide to provide clarity and insight into Wills,
estate management, and the legal processes involved.

This guide delves into every aspect of creating and managing

a Will, from understanding its purpose to navigating the
responsibilities of executors and trustees. It is designed to be

thorough and accessible, ensuring that you have the

information needed to make informed decisions about your
estate.
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Why a Will?

A will ensures your wishes are fulfilled, protecting your loved ones and assets.

Key Reasons for a Will

Distribute Assets

Clearly outlines who inherits
your property.

Appoint Guardian

Designates someone to care
for minor children.

Minimise Disputes

Reduces potential conflicts
amongst family members.
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A Will serves as your voice after your passing, a definitive document that ensures your wishes
are upheld, and your legacy is protected. While many people delay drafting a Will, it is an
essential part of estate planning, offering peace of mind and clarity for your family. Without a
valid Will, your assets are distriguted according to default legal rules that may not align with

our personal intentions. This can lead to disputes, delays, and emotional strain on your
oved ones during an already difficult time.

Why Everyone Needs a Will

A Will is not just for individuals with significant wealth; it is a necessity for anyone with assets,
family, or dependents. Whether you own a home, have savings, or care for minor children, a
Will ensures your affairs are managed according to your preferences.

For example:

e |fyou are a parent, your Will can name a trusted guardian for your children, ensuring they
are raised by someone who shares your values.

e |f you are a business owner, your Will can dictate the succession of your business,
protecting its continuity and your employees' livelihoods.

e |fyou have charitable interests, your Will can direct specific bequests to causes that matter
to you.

Benefits of Having a Will
Drafting a Will can simplify the complex process of estate administration. Key advantages

include:

e Control Over Asset Distribution
A Will allows you to decide exactly how your property and assets will be distributed. This
iIncludes ensuring sentimental items are passed on to specific individuals or charities.

e Protection for Dependents
By appointing guardians, a Will ensures that your children or dependents are cared for by
individuals you trust, avoiding uncertainty or court intervention.

« Reduction of Family Disputes
Clear instructions in a Will minimize misunderstandings and conflicts among family
members, reducing the likelihood of costly and time-consuming legal battles.

« Financial Efficiency
A well-structured Will can mitigate tax implications, safeguard family wealth, and ensure
the financial stability of your loved ones. Proper planning can also help avoid unnecessary
legal fees or administrative delays.

e Ease of Estate Management
Your Will appoints an executor to manage your estate. This individual oversees the

distribution of your assets, ensuring the process is carried out efficiently and in accordance

with your wishes.

Common Misconceptions About Wills
Many individuals avoid creating a Will due to common misconceptions, such as:

e “I don't own enough to need a Will.” Even modest estates benefit from clear instructions to
prevent complications for your loved ones.

e “| can rely on my family to sort it out.” Without a Will, your family may face legal hurdles or

disagreements that prolong the process and increase costs.

e “I'm too young to need a WiIll.” Tragic events can occur unexpectedly, and having a Will
ensures your wishes are known at any stage of life.

The Cost of Not Having a Will

When someone dies intestate (without a Will), their estate is divided according to legal

formulas that disregard personal relationships or unique circumstances. This can result in:

o Assets being distributed to estranged relatives or those with no need for financial support.

« Dependents being left without adequate provision.

e Increased legal fees and prolonged delays, as the court must appoint an administrator to
manage the estate.
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Components of a Will

A Will is more than just a list of instructions for asset distribution; it is a carefully
crafted document that must address various aspects of your estate and personal
wishes. To be effective, a Will should be detailed, comprehensive, and tailored to
your unique circumstances. Below, we break down the essential components of a

legally valid and practical Will.

Appointment of Executors

The executor is the individual or institution
you entrust to manage your estate after your
passing. This role involves a wide range of

responsibilities, including locating the Will,
applying for probate, settling debts, and
distributing assets to beneficiaries.

Key Considerations for Choosing an
Executor:
e Trustworthiness: Select someone reliable

Asset Distribution

Your Will should provide clear instructions on

how your assets are to be distributed. This

includes tangible property, such as real estate

and personal belongings, and intangible

assets, such as bank accounts, investments,

and intellectual property.

Steps to Ensure Effective Distribution:

e List Your Assets: Compile a comprehensive
Inventory of your possessions, including

property, vehicles, jewelry, artwork, and

financial accounts.

e |dentify Beneficiaries: Specify who will

inherit each asset. Beneficiaries can include
family members, friends, or organizations
such as charities.

e Contingency Planning: Include provisions
for alternative beneficiaries in case the
primary beneficiary predeceases you or
refuses the inheritance.

and impartial who can make decisions in
the best interests of your estate.

« Competency: Your executor should be
organized, financially literate, and capable
of navigating legal requirements.

e Availability: Ensure the person you choose
is willing and able to fulfill their duties.
Discuss their role with them beforehand. Example of Asset Distribution:

« Backup Executor: It is wise to appoint an « Real estate: “| leave my primary residence at
alternate executor in case your first choice ‘address] to my son, John.”

is unable or unwilling to act when needed. » Personal belongings: *I leave my
grandmother’s engagement ring to my

daughter, Emily.”

« Financial assets: “I leave 50% of my savings
account to my spouse, Jane, and the
remaining 50% to my grandchildren, to be
divided equally.”

For larger or more complex estates, you may
consider appointing a professional executor,
such as a lawyer or a trustee company, to
ensure the estate is handled efficiently and
impartially.

For simplicity and fairness, some individuals

choose to divide their estate into percentages
or shares rather than itemizing specific assets.

Guardianship of Minor Children

If you have children under the age of 18, apﬁninting a guardian in your Will is one of the most critical decisions you
can make. Without a designated iuardian, the court may decide who will care for your children, potentially leading
to outcomes that do not align with your wishes.

How to Choose a Guardian:

« Select someone who shares your values, parenting style, and lifestyle.

« Consider the guardian’s age, health, and ability to provide a stable home environment.

» Discuss your gecisimn with the chosen guardian to ensure they are willing and able to take on this responsibility.

Your Will can also include instructions regarding your children’s upbringing, such as educational preferences,
religious practices, and lifestyle considerations. While these instructions are not legally binding, they can serve as O4
valuable guidance for the guardian.



Funeral and Burial Instructions

While funeral and burial wishes are not legally binding, including them infyour Will can
provide clarity and reduce emotional stress for your loved ones. Be specific about your
preferences, such as:

Burial or cremation.

The location of burial or scattering of ashes.

Religious or cultural rituals to be observed.

Preferences for the type of ceremony or memorial service.

For example: “l request to be cremated, and my ashes scattered at [location]. | would like a
small, private memorial service attended only by close family and friends.”

You may also want to include details about how funeral expenses should be covered, such
as using a specific bank account or an insurance policy.

Residual Estate Provisions

The residual estate refers to any assets not specifically mentioned in the Will. Including a
residual clause ensures no part of your estate is left undistributed. This clause can prevent
confusion and disputes among beneficiaries.

Example Residual Clause: “| leave the residue of my estate, including any property or assets
not specifically gifted in this Will, to be divided equally among my three children, Sarah,
Michael, and James.”

Without a residual clause, an% unallocated assets may be distributed according to intestacy
laws, which could conflict with your intentions.

Specific Bequests and Conditional Gifts
You may wish to include specific gifts or conditional bequests in your Will. These allow you
to tailor the distribution of your estate based on unique circumstances or personal wishes.

Specific Bequests: “I leave my antique piano to my niece, Clara.”
Conditional Gifts: “l leave $50,000 to my grandson, Alex, to be paid upon his graduation
from university.”

Conditional gifts can also include provisions for trust arrangements, such as holding funds
for a minor until they reach a certain age.



Legal Requirements

Creating a legally valid Will is essential to ensure your intentions are respected and
your estate is distributed as you desire. In Western Australia, the Wills Act 1970
sets out specific requirements that must be followed for a Will to be considered
valid and enforceable. Failing to meet these requirements can render your Will
invalid, leading to potential disputes or the application of intestacy laws.

Minimum Age to Create a Will

Under the Wills Act 1970, the minimum age for creating a valid Will in Western Australia is 18 years. However,
there are exceptions:

« A minor (under 18) may create a Will ifthe}\q are married or if they obtain court approval.

« Special circumstances, such as serving in the armed forces, may also permit a minor to make a valid Will.

Testamentary Capacity
Testamentary capacity is a fundamental requirement. It means the testator (person creating the Will) must

be of sound mind, memory, and understanding at the time the Will is made. The test for capacity was
established in the landmark case Banks v Goodfellow (1870), which outlines the following criteria:

e The testator must understand the nature and effect of a Will.
e They must comprehend the extent of their property and assets.
They must be able to identify and appreciate the potential claims of those who may have an interest in
their estate (e.g., family, dependents).
® T;e must not suffer from a disorder of the mind that influences their decisions regarding the distribution
of their estate.

If there are concerns about capacity, it is advisable to obtain medical evidence, such as a letter from a
General Practitioner or Specialist, confirming that the testator has the requisite mental capacity to make a
Will. This can help protect the Will from future challenges.

Proper Execution of a Will

To be valid, a Will must meet the formal execution requirements set out in the Wills Act 1970:

® Siggal’%ure by the Testator: The testator must sign the Will or acknowledge a signature made on their

pehalf.

e Presence of Witnesses: The signature must be made in the presence of at least two witnesses, who must
also sign the Will in the testator’'s presence.

e Competent Witnesses: Witnesses must be over 18 years of age and capable of giving evidence in court.
T}l?ey c.lzlmnot be beneficiaries or spouses of beneficiaries, as this could invalidate gifts made to them under
the Wi

Key Practical Tips for Proper Execution:

« Use the same pen throughout the signing process to avoid allegations of tampering.

« Ensure all parties (the testator and witnesses) are present at the same time during the signing to satisfy
the requirement of simultaneous witnessing.

« Avoid attaching additional documents or making handwritten notes on the Will after it has been signed, as
this could create confusion or lead to claims of alteration.
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Updating Your Will

A Will is not a static document. Life is full of changes, and your Will should evolve
to reflect significant developments in your personal, financial, and familial
circumstances. Regularly reviewing and updating your Will ensures it remains
aligned with your wishes and legally valid.

When Should You Update Your Will?

It is essential to revisit your Will whenever a major life event occurs or your
circumstances change. Below are some common scenarios that may necessitate
an update:

1. Marriage or Divorce

« Marriage generall?/ revokes any existing Will unless it explicitly states it was
made in contemplation of marriage. If you marry without updating your Will,
your estate may be distributed under intestacy rules.

« Divorce does not revoke your entire Will, but it typically invalidates any gifts or
appointments made to your former spouse. Updating your Will ensures your
estate is distributed according to your revised intentions.

2. Birth or Adoption of Children or Grandchildren

o |f you have additional children or grandchildren, updatinﬁ your Will allows you
to provide for them equally or in a manner consistent with your wishes.

e Failure to include new dependents could lead to disputes or claims against your
estate under family provision laws.

3. Changes in Financial Circumstances

e Acquiring or disposing of major assets, such as purchasing a home, starting a
business, or selling property, may require adjustments to %/our Will.

 |f you acquire significant wealth or investments, consider how these assets
should be distributed or protected through trusts.

4. Death of a Beneficiary or Executor
» |f a named beneficiary or executor predeceases %ou, updatin%jyour Will
ensures there is no ambiguity about how their share or role should be handled.

« Naming alternate beneficiaries or executors can help avoid complications in
the future.

or



7. Relocation or Residency Changes

« Moving to another state or country may impact the validity or interpretation of
your Will. Different jurisdictions may have unique requirements or rules
regarding Wills and estates.

8. Changes in Relationships

Estrangement from a family member or the breakdown of a friendship may
prompt you to revise your Will to exclude or limit their inheritance.

o Consider documentinl% your reasons for such changes to minimize the risk of
challenges to your Will.

9. Tax or Legal Changes

Updates to inheritance laws, tax regulations, or superannuation rules may
necessitate adjustments to your estate plan to optimize financial outcomes and
ensure compliance.

Regular Review of Your Will
Even if no significant changes have occurred, it is good practice to review your Will
every two to three years. A periodic review allows you to:

e Ensure all provisions remain relevant and reflect your current wishes.

o Confirm that executors, trustees, and guardians are still willing and able to
perform their roles,

o Address any overlooked assets or liabilities that may have arisen since your Will
was last updated.

How to Update Your Will
There are two main ways to update your Will:

« Amendments (Codicils)
e Acodicilis a supﬁlementary document that makes minor changes to your
existing Will, such as updating a beneficiary’'s name or replacing an executor.
e To be valid, a codicil must be signed and witnessed in the same manner as
the original Will.
 While codicils are suitable for simple updates, multiple amendments can
create confusion. In such cases, creating a new Will may be preferable.

e Creating a New Will
e Drafting a new Will is the most comprehensive way to ensure clarity and
consistency. The new Will should include a revocation clause explicitly
nullifying all previous Wills.
e Alawyer can help draft the new Will, ensuring all changes are legally binding
and properly executed.

Common Pitfalls When Updating a Will

e Handwritten Changes: Making handwritten edits on your Will without proper
witnessing can invalidate the document or lead to disputes.

o Failing to Revoke Previous Wills: If you create a new Will without explicitcliy
r{av?lklng older versions, multiple documents could create confusion and legal
challenges.

e Ambiguity in Changes: Vague or inconsistent updates can lead to disputes
among beneficiaries or executors.

Documenting the Update Process

When updating your Will, ensure the process is documented clearly:

e Record the date of the update and retain copies of both the original and
revised Wills (marked as “revoked” for older versions).

e Inform your executor and close family members of the changes and where the
updated Will is stored.

e Destroy previous Wills to prevent unintended use, but do so only after
confirming the new Will has been correctly executed.
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Intestacy

Dying without a valid Will is referred to as dying intestate, and it can create significant legal,
financial, and emotional complications for your loved ones. Without a Will, the law determines

how your estate is distributed, which may not align with your personal wishes. The process of
intestacy is governed by the Administration Act 1903 (WA) in Western Australia and follows a

strict legal formula to allocate your assets.

How Intestacy Works

When you die intestate, your estate is divided according to a predetermined hierarchy set
out in the law. The hierarchy prioritizes immediate family members, such as your spouse,
children, and parents, but does not consider personal relationships, estrangements, or
specific needs of individuals.

Examples of Intestacy Distribution:

e |fYou Have a Spouse and Children:
Your spouse is entitled to a portion of your estate, often including personal chattels and
a statutory legacy (a fixed amount of money). The remainder is divided between your

spouse and your children.

 If You Have No Children:
Your spouse may inherit the entire estate, but if there is no spouse, the estate may go to
parents, siblings, nieces, nephews, or other relatives in descending order of priority.

e If You Have No Family:
f no eligible relatives can be found, your estate may pass to the government, a process
Known as bona vacantia.

Problems with Intestacy
Dying without a Will can lead to several challenges for your family and loved ones:

e Unintended Beneficiaries:
Your estate may go to individuals you had no intention of beneﬁtin%. For example, an
estranged sibling or distant relative may inherit your assets, while close friends or
unmarried partners are excluded.

e Delays in Administration:
Without clear instructions, the process of administering your estate can be significantly
delayed. The court must appoint an administrator to manage your estate, which can take

months or even years.

e Increased Costs:
Intestacy often results in higher legal and administrative fees, reducing the overall value
of your estate for distribution. The costs of locating eligible beneficiaries, resolving
disputes, and obtaining court approval can be substantial.

e Family Disputes:
The absence of a Will can lead to disagreements among family members about who
should inherit, how assets should be givided, and who should take on the role of
administrator. These disputes can escalate into costly legal battles.

e Lack of Protection for Vulnerable Dependents:
Intestacy laws do not consider the specific needs of dependents, such as minor children,

elderly parents, or disabled relatives. This can leave vulnerable individuals without
adequate support.
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Superannuation

Superannuation is often one of the most significant assets in an individual's estate, yet it is
frequently misunderstood in the context of estate planning. Unlike most assets,
superannuation does not automatically form part of your estate and is not directly governed
by your Will. Instead, the distribution of superannuation benefits is subject to the rules of
your superannuation fund and relevant legislation.

Understanding how superannuation is managed after your death is crucial to ensuring it
aligns with your broader estate planning goals.

How Superannuation Is Treated After Death

Superannuation is held in trust by the trustee of your superannuation fund. Upon your
death, the trustee decides how your superannuation death benefits (including account
balances and any life insurance attached to the fund) are distributed. The trustee’s decision
s guided by:

e Any binding death nomination you have made.

e The fund's governing rules.

e Superannuation laws, which restrict who can receive death benefits.

%
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Binding Death Nominations

A binding death nomination is a legal instruction you give to
your superannuation fund, directing the trustee to pay your

superannuation death benefits to specific beneficiaries. If
your binding nomination is valid and up to date, the trustee is

legally required to follow your instructions.
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Who Can You Nominate?

Under superannuation law, death benefits can only be paid to
certain individuals, such as:

® Your spouse or de facto partner.
e Your children (biological, adopted, or stepchildren).

® A person financially dependent on you at the time of your
death.

® A person in an interdependency relationship with you.

e Your legal personal representative (the executor of your
Will).

L
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If you nominate someone outside these categories, the
trustee cannot honor the nomination.

Benefits of Binding Death Nominations:

e Certainty: Ensures your superannuation benefits are
distributed as you intend.

o Efficiency: Reduces delays in the distribution process.
e Protection: Prevents disputes among potential

beneficiaries.

e B i e B

Non-Binding Nominations:

If you make a non-binding nomination, the trustee will
consider your preferences but has the final discretion on how

benefits are distributed. This can lead to outcomes that differ
from your wishes
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What Happens If You Don't Make a Nomination?
If no valid nomination exists, the trustee of your superannuation fund will determine how your death
benefits are distributed. This typically involves:

e Assessing eligible dependents and their financial needs.
e Paying the benefits directly to dependents or to your estate.

While this process aims to be fair, it may not reflect your specific intentions and could result in disputes
among family members.

Including Superannuation in Your Estate

You can direct your superannuation benefits to form part of your estate by nominating your legal personal
representative in a binding death nomination. This allows the benefits to be distributed according to the
terms of your Will.

Advantages of Including Superannuation in Your Estate:

« Flexibility: Enables you to allocate superannuation benefits alongside other assets in your Will.

» Protection: Allows the use of testamentary trusts to provide for vulnerable beneficiaries or manage tax
implications.

Risks to Consider:

« If your estate is contested, superannuation benefits included in the estate may be subject to claims
under family provision laws.

« Creditors can access superannuation benefits if they are part of the estate.

Tax Implications of Superannuation Death Benefits

Superannuation death benefits may be subject to tax, depending on:

e The type of benefit paid (lump sum or income stream).

e The recipient (dependent or non-dependent for tax purposes).

e The tax components of the superannuation balance (taxable and tax-free portions).

Tax-Dependent vs. Non-Dependent Recipients:
« Adependent (e.g., a spouse or minor child) can receive death benefits tax-free.
« Anon-dependent (e.g., an adult child) may pay tax on the taxable portion of the benefits.

Proper planning can minimize tax liabilities. For example:
« Using testamentary trusts can provide tax-efficient income distribution to beneficiaries.
» Allocating non-superannuation assets to non-dependent beneficiaries can reduce their tax burden.

Superannuation-Specific Trusts

For individuals with significant superannuation assets, establishing a Superannuation Proceeds Trust may
be beneficial. This type of trust is created through your Will and is designed to receive superannuation
deaf;htljjieneﬁts for the benefit of specific individuals, such as adult children, who may otherwise face higher
tax liabilities.

Regularly Reviewing Your Nominations

Your superannuation nominations should be reviewed regularly to ensure they remain valid and aligned
with your current circumstances and estate planning goals. Binding death nominations generally lapse after
three years unless renewed (though some funds allow non-lapsing nominations).

Case Study: Misaligned Superannuation Planning

Consider the case of John, who passed away unexpectedly without updating his superannuation binding
death nomination. His former spouse remained the nominated beneficiary, even though he had remarried
and intended for his new wife to receive the benefits. As a result, John's death benefits were paid to his ex-
spouse, creating financial hardship for his current family and leading to a protracted legal dispute.

This scenario highlights the importance of keeping superannuation nominations current and ensuring they
align with your overall estate plan.
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Inerable Beneficiaries

Estate planning often involves providing for beneficiaries who may face unique
challenges, such as financial instability, disabilities, addiction, or strained
relationships. Without proper planning, a direct inheritance could exacerbate their
difficulties or fail to meet their needs. Including provisions for vulnerable
beneficiaries in your estate plan can ensure that they are supported responsibly
securely.

and

Common Issues Facing Vulnerable Beneficiaries

Beneficiaries can be considered vulnerable for various reasons, including:

« Financial Mismanagement: They may lack the skills or discipline to manage a
lump-sum inheritance, leading to rapid depletion of funds.

« Addiction or Mental Health Challenges: An inheritance might fund destructive
behaviors or worsen underlying issues.

 Creditor or Bankruptcy Risks: If a beneficiary has significant debts, creditors

- B
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may seize t
« Relationshi

nysical or Intellectual Disabilities: Benel

neir inheritance to satisfy those debts.
0 Instability: Divorce or separation could result in part of the
inheritance being claimed by a former part

ner.
ficiaries with disabilities may require

ngoing care and financial support, ofte
anning tools.

N best managed through specialized

« Age-Related Vulnerabilities: Minor beneficiaries or young adults may not have
the maturity to handle significant assets responsibly.

How to Provide for Vulnerable Beneficiaries

A carefully crafted estate plan can address these concerns and provide appropriate

support for wvulnerable beneficiaries. The following tools and strategies are

particularly effective:

o Testamentary Trusts Testamentary trusts are one of the most versatile and
effective tools for managing inheritances for vulnerable beneficiaries. These
trusts are established by your Will ana come into effect upon your deatn.
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Benefits of Testamentary Trusts:

« Controlled Access: The trustee manages the trust’s assets and decides when and
how funds are distributed to the beneficiary. This ensures funds are used for
appropriate purposes, such as education, healthcare, or living expenses.

» Asset Protection: Trust assets are safeguarded from creditors, lawsuits, and
divorce settlements, providing long-term security for the beneficiary.

 Flexibility: Testamentary trusts can be tailored to meet specific needs. For
example, you can set up:

« Discretionary Trusts: Allow the trustee to distribute income and capital based on
the beneficiary’s changing circumstances.

« Special Disability Trusts: Provide for beneficiaries with disabilities while
maintaining eligibility for government benefits.

« Protective Trusts: Limit the beneficiary’s direct access to the trust, reducing the
risk of mismanagement or misuse.

Example of a Testamentary Trust Provision:
“| direct that my residuary estate be held in trust for the benefit of my son, Michael,
with the trustee authorized to distribute income and capital at their discretion to
support his education, healthcare, and general welfare.”
« Staggered Inheritances Instead of providing a lump sum, you can structure an
inheritance to be distributed in stages, such as:
. A portion at a specified age (e.fg., 25, 30, and 35 years old).
« Annual or quarterly payments for a set period.

This approach reduces the risk of mismanagement and ensures the beneficiary has
ongoing financial support.
« Conditions and Restrictions Conditional gifts can encourage responsible behavior
or provide additional safeguards. For example:
« | leave $50,000 to my grandson, Jack, to be paid upon his graduation from
university.”
« “| direct that my daughter, Sarah, receive her inheritance only if she is not
engaged in any illegal activities at the time of distribution.”

While enforceable, overly restrictive conditions may lead to disputes, so it’s
important to strike a balance and consult a lawyer when drafting such provisions.

Supporting Beneficiaries with Disabilities

Beneficiaries with disabilities may require tailored provisions to ensure their long-
term care and financial stability. In Australia, Special Disability Trusts are an ideal
option for this purpose.

Key Features of Special Disability Trusts:

« They allow parents and other relatives to set aside funds for the care and support
of a person with a severe disability.

« Assets held in the trust are exempt from means testing for government benefits,
allowing the beneficiary to maintain access to disability pensions and other
services.

« Trust funds can be used for reasonable care and accommodation costs.

Eligibility for a Special Disability Trust requires careful planning, and the trust must
comply with strict rules regarding its structure and use of funds.

13



Executor Responsibilities

The executor of a Will plays a pivotal role in ensuring that a person’s final wishes
are carried out. Acting as an executor is both a privilege and a significant
responsibility, requiring a careful and methodical approach to the administration
of the deceased’s estate. This role is governed by legal obligations, and failure to
fulfill these duties properly can result in legal liability.

What is an Executor?

An executor is the person or entity appointed in a Will to manage the estate of the
deceased. The executor acts as a fiduciary, meaning they must act in the best interests of
the beneficiaries and the estate. The role of the executor begins upon the death of the
testator (the person who made the Will) and continues until the estate is fully
administered.

Primary Responsibilities of an Executor

The responsibilities of an executor can be broadly divided into administrative, financial,
and legal tasks:

e Locating the Will
e The executor must locate the deceased’s original Will and ensure it is safely stored.
e |f the Will is lodged with a lawyer, bank, or other institution, the executor must take
possession of it and confirm it is the most recent version.
e Applying for Probate
e Probate is the legal process of proving a Will’s validity and confirming the executor’s
authority to act. The executor must apply to the Supreme Court for a grant of
probate, which involves submitting the original Will and a sworn statement.
e In some cases, probate may not be required, such as when the estate is small or
assets are held jointly with a surviving owner.
o |dentifying and Collecting Assets
e The executor must compile a comprehensive list of the deceased’s assets, including
real estate, bank accounts, investments, personal belongings, and superannuation.

e They must also determine the value of these assets, often requiring professional
appraisals or valuations.

14



Paying Debts and Liabilities
« Outstanding debts, including mortgages, credit card balances, and personal loans, must be paid before the

estate can be distributed.

« The executor is also responsible for settling the deceased’s final tax obligations, such as lodging a final

Income tax return and addressing any capital gains tax liabilities.

Managing Estate Assets
« Until the estate is distributed, the executor may need to manage assets, such as maintaining properties,

ensuring insurance coverage, or overseeing investments.

Distributing the Estate

Once all debts and liabilities are settled, the executor distributes the remaining assets to the beneficiaries
as specified in the Will.

This may involve transferring ownership of real estate, liquidating investments, or arranging for specific
items to be delivered to beneficiaries.

Resolving Disputes

The executor may need to mediate or address disputes among beneficiaries, especially if the Will's terms

are contested.

In some cases, the executor may need to defend the estate against legal claims, such as family provision

applications.

Fiduciary Duties of an Executor

As a fiduciary, the executor is held to high standards of conduct, including:

. g\ctin in Good Faith: The executor must act honestly and in the best interests of the estate and

eneficiaries.

« Avoiding Conflicts of Interest: Personal interests must not interfere with the executor’s duties.

« Maintaining Neutrality: The executor should not favor one beneficiary over another unless explicitly
directed by the Will.

« Preserving Assets: The executor must take reasonable steps to protect the estate’s value, such as
ensuring properties are secure and assets are insured.

Failure to fulfill these duties can result in personal liability. For example, if an executor mismanages funds

or distributes assets prematurely, they may be held responsible for any resulting losses.

Challenges Faced by Executors

Being an executor can be demanding and complex, especially in cases involving:

« Disputes Among Beneficiaries: Conflicts over the Will's terms or asset distribution can delay the
administration process and increase stress.

« Complex Estates: Estates with diverse assets, such as businesses, foreign property, or trusts, require
specialized knowledge and management.

« Legal Claims Against the Estate: Executors may need to address challenges to the Will's validity or family
provision claims under the Family Provision Act 1972 (WA).

« Taxation Issues: Managing tax obligations, including inheritance tax in some jurisdictions, requires
careful planning to avoid penalties.

Appointing Co-Executors

In some cases, the testator may appoint more than one executor to share the responsibilities. Co-executors
can:

« Divide tasks to reduce the burden on any one person.

« Provide checks and balances to ensure decisions are fair and impartial.

However, co-executors must act jointly, which can lead to delays or disagreements if they cannot reach a
consensus. It is essential to choose co-executors who can work collaboratively.

Seeking Professional Assistance

Executors are not expected to handle eve asdpect of estate administration alone. Professional assistance
Is often required to navigate complex legal and financial matters. This may include:

« Lawyers: To assist with probate applications, disputes, and legal obligations.

« Accountants: To manage tax returns and financial reporting.

« Financial Advisors: To oversee investments and optimize distributions.

« Real Estate Agents: To sell or manage properties.

The costs of professional assistance are typically paid from the estate, ensuring the executor does not bear
these expenses personally.

Executor’s Right to Remuneration

In Western Australia, executors are entitled to seek reasonable remuneration for their services, particularly
iIf the administration of the estate is time-consuming or complex. The Will may specify the amount or
method of remuneration. If not, the executor can apply to the court for approval of their fees.

Why Careful Selection of an Executor Matters

g:h?t::;ing the right executor is critical to the smooth administration of your estate. Factors to consider
include:

« Their ability to handle complex tasks and make impartial decisions.

e Their willingness to take on the role and the time required.

« Their understanding of financial and legal matters.

If no suitable individual is available, professional executors, such as lawyers or trustee companies, can
provide expertise and neutrality, ensuring your estate is managed effectively.
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Resolving Disputes

Despite careful estate planning, disputes and challenges can arise during the
administration of an estate. These conflicts can stem from ambiguities in the Will,
perceived inequities among beneficiaries, or disagreements over the executor’s
actions. Understanding the common causes of disputes and the mechanisms to
resolve them can help mitigate conflict and protect the integrity of the estate.

Common Causes of Estate Disputes
e Ambiguities in the Will
e \Vague or unclear language can lead to differing
interpretations of the testator’s intentions.
e Example: A Will that states, “| leave my property
to my children” without specifying whether this
includes stepchildren or adopted children.

« Excluded or Disadvantaged Beneficiaries
e Family members or dependents who are left out
of a Will or feel inadequately provided for may
contest the estate.
e Eligible individuals can make a family provision
claim under the Family Provision Act 1972 (WA)

1ij they believe they were not properly provided
or.

« Executor Mismanagement
e Allegations of bias, negligence, or misuse of
funds by the executor can spark disputes
among beneficiaries.
e Example: An executor failing to account for
assets or delaying the distribution of the estate.

e Undue Influence or Fraud
e Claims that the testator was pressured,
coerced, or deceived into making specific
provisions in the Will can lead to challenges.
e Example: A beneficiary exerting influence over
an elderly or uulnerab?/e testator to secure a
larger inheritance.

o Testamentary Capacity
e Questions about the testator’'s mental capacity
at the time of drafting the Will can result in
claims that the document is invalid.
e Example: A Will drafted during a period when
the testator was diagnosed with dementia or
another cognitive impairment.

« Competing Interests Among Beneficiaries
e Disputes may arise if beneficiaries have
conflicting interpretations of the Will or disagree
on decisions, such as selling a shared property.

« Intestate Estates
e Dying without a Will often leads to disputes over
the allocation of assets under intestacy laws,
especially when distant relatives are involved.




Legal Mechanisms for Resolving Disputes
Resolving disputes typically involves one or more of the following approaches, depending on the nature and
complexity of the conflict:

e Negotiation
« Many disputes can be resolved through direct communication between parties, facilitated by legal
representatives.
« Negotiation allows for a cost-effective and amicable resolution, preserving family relationships.

e Mediation
« Mediation involves an impartial third party who facilitates discussions and helps parties reach a mutually
acceptable agreement.
« Itisless formal and expensive than court proceedings and allows for creative solutions tailored to the
parties’ needs.

e Court Proceedings
 |f disputes cannot be resolved through negotiation or mediation, parties may turn to litigation. Common

court actions include:

« Will Challenges: Seeking to invalidate a Will based on lack of capacity, undue influence, or improper
execution.

« Family Provision Claims: Requesting additional provision from the estate under the Family Provision
Act 1972 (WA).

« Removal of an Executor: Seeking to replace an executor accused of misconduct or incompetence.

e Alternative Dispute Resolution (ADR)
« Arbitration and conciliation are other forms of ADR that may be employed to settle disputes outside the

courtroom.

Family Provision Claims in Western Australia

Under the Family Provision Act 1972 (WA), certain individuals may apply to the court for further provision from
the estate if they believe the Will failed to make adequate provision for their maintenance, support, or
advancement in life.

Eligible Applicants Include:

e Spouses (including de facto partners).

e Former spouses (in limited circumstances).

e Children (includin%adult children and stepchildren).

e Grandchildren (if they were financially dependent on the deceased).

e Parents (if they were financially dependent on the deceased).

Factors Considered by the Court:

« The size and nature of the estate.

« The financial needs and circumstances of the applicant and other beneficiaries.

« The relationship between the applicant and the deceased.

» The testator’s intentions as expressed in the Will or other evidence.

Family provision claims must be made within 6 months of the grant of probate or administration, although
extensions may be granted in exceptional circumstances.

Minimizing Disputes Through Effective Estate Planning

While disputes cannot always be avoided, proactive estate planning can significantly reduce the likelihood of
conflicts. Strategies include:

e Clear and Comprehensive Wills
« Use precise language to avoid ambiguities. For example, specify beneficiaries by name and include
detailed instructions for the distribution of assets.

e Incorporating Explanatory Statements
« Attach a statement explaining the reasons behind specific provisions, such as disinheriting a family
member or providing unequal shares. While not legally binding, these statements can provide valuable

context for beneficiaries and the court.

o Utilizing Testamentary Trusts
: grustsbcan protect vulnerable beneficiaries, manage complex estates, and provide flexibility in asset
Istribution.

e Open Communication
« Discuss your intentions with family members during your lifetime to set expectations and address

concerns.
 Regular Updates

« Review and update your Will regularly to reflect changes in relationships, financial circumstances, or
legal requirements.
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Enduring Powers

Estate planning is not only about preparing for what happens after death but also
about ensuring your affairs are managed according to your wishes if you lose the
capacity to make decisions during your lifetime. Two essential tools for managing
incapacity are the Enduring Power of Attorney (EPA) and the Enduring Power of
Guardianship (EPG).

What is an Enduring Power of Attorney (EPA)?

An Enduring Power of Attorney is a legal document that allows you to appoint someone (your attorney) to
make decisions about your financial and property matters if you become unable to do so yourself. Unlike a
general power of attorney, which ceases to be effective if you lose capacity, an EPA “endures,” continuing to
function even if you are no longer capable of managing your affairs.

What Can an EPA Cover? The powers granted under an EPA can include:

e Financial Decisions: Managing bank accounts, paying bills, and filing tax returns.
e Property Transactions: Buying, selling, or leasing real estate.

¢ |nvestment Management: Overseeing shares, bonds, and other assets.

e Business Operations: Managing a business on your behalf, if applicable.

Appointing an Attorney:
« Choose someone you trust implicitly, such as a family member, close friend, or professional advisor.
« Ensure the attorney understands their responsibilities and is willing to act in your best interests.

What is an Enduring Power of Guardianship (EPG)?

An Enduring Power of Guardianship allows you to appoint someone (your guardian) to make personal,
lifestyle, and healthcare decisions if you lose the capacity to do so. This document focuses on non-financial
matters and complements the EPA.

What Can an EPG Cover? The powers granted under an EPG can include:

e Living Arrangements: Deciding where you will live, such as staying in your home or moving to an assisted
care facility.

e Healthcare Decisions: Consenting to or refusing medical treatments.

e Lifestyle Choices: Making decisions about social, recreational, and cultural activities.

Appointing a Guardian:

« Choose someone who understands your values and preferences, particularly regarding healthcare and
quality of life.

« Consider the guardian’s availability, willingness, and ability to act in your best interests.
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Why Are EPAs and EPGs Important?
e Ensures Your Wishes Are Respected: These documents empower trusted individuals to make decisions on
your behalf, aligned with your preferences.

@ Prever}]tcs_Family Disputes: Clear appointments reduce the likelihood of conflicts over who should manage
your affairs.

e Avoids Guardianship Orders: Without an EPA or EPG, the court may need to appoint a guardian or
administrator, leading to delays, legal costs, and outcomes that may not reflect your wishes.

e Streamlines Decision-Making: With an EPA and EPG in place, your attorney and guardian can act quickly and
efficiently during times of crisis.

How to Create an EPA or EPG

Creating an EPA or EPG involves the following steps:

e Consult a Lawyer: Obtain professional advice to ensure the documents comply with legal requirements and
reflect your intentions.

e (Choose Appointees: Select individuals who are trustworthy, competent, and capable of handling the
responsibilities.

e Define the Scope of Authority: Clearly outline the decisions your appointees are authorized to make.

e Sign and Witness the Documents: Both the appointer and appointees must sign the documents in the
presence of qualified witnesses.

E Register the Documents: While not mandatory, registering the documents can provide additional security
and ensure they are accessible when needed.

Revoking or Changing an EPA or EPG

You can revoke or amend an EPA or EPG at any time, provided you have the capacity to do so. To revoke an
appointment:

e Notify your attorney or ﬁuardian in writing.

e Request the return of all copies of the document.

e Destroy the original document or mark it as revoked.

e [nform relevant parties, such as your lawyer, bank, or healthcare providers, of the revocation,

Safeguarding Your EPA and EPG

« Store the original documents in a secure location, such as a fireproof safe.

« Provide certified copies to key individuals, including your attorney, guardian, lawyer, and healthcare
roviders.

« Inform your family and close friends about the existence of these documents and where they are stored.

Potential Pitfalls to Avoid

» Appointing the Wrong Person: Ensure the appointee is not only trustworthy but also capable of managing
the responsibilities effectively.

e Failing to Review the Documents: Regularly review your EPA and EPG to ensure they remain relevant and
reflect your current circumstances.

e Lack of Clarity: Ambiguities in the scope of authority can lead to disputes or delays in decision-making.
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Safeguarding Your Will

Once you have taken the important step of creating a valid Will, ensuring its
safekeeping is equally vital. Your Will is a critical document, and its loss,
destruction, or inaccessibility can lead to legal complications, delays, and
unintended consequences for your estate. Proper storage and clear
communication about the location of your Will are essential to protecting your final
wishes.

Why Safeguarding Your Will Is Important

Ensures Accessibility: Your executor must have access to the original Will to
administer your estate. Courts generally require the original document to grant
probate, and a lost or damaged Will may complicate or invalidate the process.
Prevents Tampering or Loss: A misplaced or destroyed Will can lead to disputes,
with beneficiaries contesting its terms or claiming its absence is intentional.
Avoids Unintended Intestacy: If your Will cannot be located or proven, your estate
may be distributed under intestacy laws, disregarding your specific instructions.

Where to Store Your Will
There are several secure options for storing your Will. The best choice depends on
your circumstances, preferences, and level of trust in those responsible for
accessing it.
With Your Lawyer
« Many people choose to store their Will with their lawyer, ensuring it is secure
and readily accessible to your executor.
« Lawyers often maintain fireproof and tamper-proof storage systems and can
provide additional advice on estate planning.
e In a Fireproof Safe
« Storing your Will in a fireproof safe at home protects it from physical damage
such as fire or flooding.
« Ensure that your executor knows the safe’s location and has the combination
or key to access it.
« Bank Safe Deposit Box
« Safe deposit boxes offer a high level of security. However, access may be
restricted upon your death, requiring a court order or other legal steps to
retrieve the document.
« Consult with your bank about its policies on accessing safe deposit boxes
after the box holder’s death.
« Supreme Court Registrar
« In Western Australia, you can lodge your Will with the Supreme Court for
safekeeping. This ensures the document is stored in a secure, central
location and eliminates concerns about loss or tampering.
« With a Trustee Company
« Trustee companies offer Will storage services and can also act as professional
executors. This can be beneficial for complex estates or if you lack a suitable
personal executor.

20



Communicating the Location of Your Will

Merely safeguarding your Will is insufficient if your executor and key family members are
unaware of its existence or location. Clear communication is essential to avoid confusion or
delays.

Steps to Ensure Accessibility:
e Inform your executor and close family members about the existence and location of your

Will.
o Provide contact details for your lawyer or other custodians of the document.

o If storing the Will at home, clearly label its location and ensure it is easy to retrieve in an
emergency.

Avoiding Common Safekeeping Mistakes

e Hiding Your Will: Storing your Will in an obscure or overly secure location, such as under
floorboards or in a hidden compartment, may make it inaccessible when needed.

e Attaching Documents to the Will: Paperclips, staples, or adhesive notes can leave marks
that may raise questions about alterations or missing pages.

e Failing to Update Storage Records: If you move your Will to a new location, inform your
executor and family immediately.

Marking Copies Clearly
It is often prudent to create photocopies of your Will for reference purposes. However, to

prevent confusion, all copies should be marked clearly as “COPY"” and stored separately from
the original. Copies are not legally binding and cannot be used to obtain probate unless the

original is proven to be lost or destroyed under acceptable circumstances.

What to Do If the Original Will Is Lost

If the original Will cannot be found, the executor may apply to the court to prove a copy or
other evidence of the Will's terms. This process can be time-consuming and contentious,
requiring:

e Evidence that the testator did not intentionally destroy or revoke the Will.

e Testimony from witnesses to the Will's execution.

e Confirmation that the copy accurately reflects the testator's intentions.
To avoid this situation, it is critical to take proper precautions to safeguard the original Will.

Destroying Old Wills
When you create a new Will, it is advisable to revoke and destroy previous versions to prevent
confusion or accidental use. Follow these steps:

 Mark the old Will as “REVOKED" on every page.
e Shred or otherwise dispose of the old Will securely.
Notify anyone who may have a copy of the old Will to destroy or return it.

Safeguarding Digital Information

In the modern era, many aspects of an estate include digital assets, such as online accounts,
cryptocurrency, or intellectual property. While these are not typically addressed in your
physical Will, providing instructions for accessing digital information is essential.

Tips for Managing Digital Assets:
 (Create a separate document listing your online accounts, passwords, and access codes.

e (Clearly state in the document that it is not part of your Will to avoid legal complications.
e Store the document securely alongside your Will or in a digital vault.
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Next Steps

At AviorLaw, we provide secure Will storage and guidance on best

practices for safeguarding your estate planning documents. Contact us to
ensure your Will is protected and easily accessible when needed.

Taking the Next Step

Estate planning is an act of responsibility and care. At AviorLaw, we are
committed to helping you create a comprehensive plan that reflects your

values, protects your legacy, and supports your loved ones. Whether you
need assistance drafting a Will, establishing a trust, or navigating

complex estate matters, our experienced team is here to guide you.

Contact us today to begin your estate planning journey. Email us at

info@avior.com.au or call 0432 406 288 to schedule a consultation and
secure peace of mind for you and your family.
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